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766.302. Definitions; ss. 766.301-766.316
As used in ss. 766.301-766.316, the term:
(1) “Association” means the Florida Birth-Related Neurological Injury Compensation
Association established in s. 766.315 to administer the Florida Birth-Related
Neurological Injury Compensation Plan and the plan of operation established in s.
766.314.
(2) “Birth-related neurological injury” means injury to the brain or spinal cord of a
live infant weighing at least 2,500 grams for a single gestation or, in the case of a
multiple gestation, a live infant weighing at least 2,000 grams at birth caused by
oxygen deprivation or mechanical injury occurring in the course of labor, delivery, or
resuscitation in the immediate postdelivery period in a hospital, which renders the
infant permanently and substantially mentally and physically impaired. This definition
shall apply to live births only and shall not include disability or death caused by
genetic or congenital abnormality.
(3) “Claimant” means any person who files a claim pursuant to s. 766.305 for
compensation for a birth-related neurological injury to an infant. Such a claim may
be filed by any legal representative on behalf of an injured infant; and, in the case of
a deceased infant, the claim may be filed by an administrator, personal
representative, or other legal representative thereof.
(4) “Administrative law judge” means an administrative law judge appointed by the
division.
(5) “Division” means the Division of Administrative Hearings of the Department of
Management Services.
(6) “Hospital” means any hospital licensed in Florida.
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(7) “Participating physician” means a physician licensed in Florida to practice
medicine who practices obstetrics or performs obstetrical services either full time or
part time and who had paid or was exempted from payment at the time of the injury
the assessment required for participation in the birth-related neurological injury
compensation plan for the year in which the injury occurred. Such term shall not
apply to any physician who practices medicine as an officer, employee, or agent of
the Federal Government.
(8) “Plan” means the Florida Birth-Related Neurological Injury Compensation Plan
established under s. 766.303.
(9) “Family member” means a father, mother, or legal guardian.
(10) “Family residential or custodial care” means care normally rendered by trained
professional attendants which is beyond the scope of child care duties, but which is
provided by family members. Family members who provide nonprofessional
residential or custodial care may not be compensated under this act for care that
falls within the scope of child care duties and other services normally and
gratuitously provided by family members. Family residential or custodial care shall
be performed only at the direction and control of a physician when such care is
medically necessary. Reasonable charges for expenses for family residential or
custodial care provided by a family member shall be determined as follows:
(a) If the family member is not employed, the per-hour value equals the federal
minimum hourly wage.
(b) If the family member is employed and elects to leave that employment to
provide such care, the per-hour value of that care shall equal the rates established
by Medicaid for private duty services provided by a home health aide. A family
member or a combination of family members providing care in accordance with this
definition may not be compensated for more than a total of 10 hours per day. Family
care is in lieu of professional residential or custodial care, and no professional
residential or custodial care may be awarded for the period of time during the day
that family care is being provided.
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(c) The award of family residential or custodial care as defined in this section shall
not be included in the current estimates for purposes of s. 766.314(9)(c).

766.303. Florida Birth-Related Neurological Injury Compensation Plan;
exclusiveness of remedy
(1) There is established the Florida Birth-Related Neurological Injury Compensation
Plan for the purpose of providing compensation, irrespective of fault, for birth-related
neurological injury claims. Such plan shall apply to births occurring on or after
January 1, 1989, and shall be administered by the Florida Birth-Related Neurological
Injury Compensation Association.
(2) The rights and remedies granted by this plan on account of a birth-related
neurological injury shall exclude all other rights and remedies of such infant, her or
his personal representative, parents, dependents, and next of kin, at common law or
otherwise, against any person or entity directly involved with the labor, delivery, or
immediate postdelivery resuscitation during which such injury occurs, arising out of
or related to a medical negligence claim with respect to such injury; except that a
civil action shall not be foreclosed where there is clear and convincing evidence of
bad faith or malicious purpose or willful and wanton disregard of human rights,
safety, or property, provided that such suit is filed prior to and in lieu of payment of
an award under ss. 766.301-766.316. Such suit shall be filed before the award of the
division becomes conclusive and binding as provided for in s. 766.311.
(3) Sovereign immunity is hereby waived on behalf of the Florida Birth-Related
Neurological Injury Compensation Association solely to the extent necessary to
assure payment of compensation as provided in s. 766.31.

766.304. Administrative law judge to determine claims
The administrative law judge shall hear and determine all claims filed pursuant to ss.
766.301-766.316 and shall exercise the full power and authority granted to her or
him in chapter 120, as necessary, to carry out the purposes of such sections. The
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administrative law judge has exclusive jurisdiction to determine whether a claim filed
under this act is compensable. No civil action may be brought until the
determinations under s. 766.309 have been made by the administrative law judge. If
the administrative law judge determines that the claimant is entitled to
compensation from the association, or if the claimant accepts an award issued under
s. 766.31, no civil action may be brought or continued in violation of the
exclusiveness of remedy provisions of s. 766.303. If it is determined that a claim
filed under this act is not compensable, neither the doctrine of collateral estoppel nor
res judicata shall prohibit the claimant from pursuing any and all civil remedies
available under common law and statutory law. The findings of fact and conclusions
of law of the administrative law judge shall not be admissible in any subsequent
proceeding; however, the sworn testimony of any person and the exhibits introduced
into evidence in the administrative case are admissible as impeachment in any
subsequent civil action only against a party to the administrative proceeding, subject
to the Rules of Evidence. An award may not be made or paid under ss. 766.301766.316 if the claimant recovers under a settlement or a final judgment is entered in
a civil action. The division may adopt rules to

766.305. Filing of claims and responses; medical disciplinary review
(1) All claims filed for compensation under the plan shall commence by the claimant
filing with the division a petition seeking compensation. Such petition shall include
the following information:
(a) The name and address of the legal representative and the basis for her or his
representation of the injured infant.
(b) The name and address of the injured infant.
(c) The name and address of any physician providing obstetrical services who was
present at the birth and the name and address of the hospital at which the birth
occurred.
(d) A description of the disability for which the claim is made.
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(e) The time and place the injury occurred.
(f) A brief statement of the facts and circumstances surrounding the injury and
giving rise to the claim.
(2) The claimant shall furnish the division with as many copies of the petition as
required for service upon the association, any physician and hospital named in the
petition, and the Division of Medical Quality Assurance, along with a $15 filing fee
payable to the Division of Administrative Hearings. Upon receipt of the petition, the
division shall immediately serve the association, by service upon the agent
designated to accept service on behalf of the association, by registered or certified
mail, and shall mail copies of the petition, by registered or certified mail, to any
physician, health care provider, and hospital named in the petition, and shall furnish
a copy by regular mail to the Division of Medical Quality Assurance and the Agency
for Health Care Administration.
(3) The claimant shall furnish to the Florida Birth-Related Neurological Injury
Compensation Association the following information, which must be filed with the
association within 10 days after the filing of the petition as set forth in subsection
(1):
(a) All available relevant medical records relating to the birth-related neurological
injury and a list identifying any unavailable records known to the claimant and the
reasons for the records' unavailability.
(b) Appropriate assessments, evaluations, and prognoses and such other records and
documents as are reasonably necessary for the determination of the amount of
compensation to be paid to, or on behalf of, the injured infant on account of the
birth-related neurological injury.
(c) Documentation of expenses and services incurred to date which identifies any
payment made for such expenses and services and the payor.
(d) Documentation of any applicable private or governmental source of services or
reimbursement relative to the impairments.
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The information required by paragraphs (a)-(d) shall remain confidential and exempt
under the provisions of s. 766.315(5)(b).
(4) The association shall have 45 days from the date of service of a complete claim,
filed pursuant to subsections (1) and (2), in which to file a response to the petition
and to submit relevant written information relating to the issue of whether the injury
alleged is a birth-related neurological injury.
(5) Upon receipt of such petition, the Division of Medical Quality Assurance shall
review the information therein and determine whether it involved conduct by a
physician licensed under chapter 458 or an osteopathic physician licensed under
chapter 459 that is subject to disciplinary action, in which case the provisions of s.
456.073 shall apply.
(6) Upon receipt of such petition, the Agency for Health Care Administration shall
investigate the claim, and if it determines that the injury resulted from, or was
aggravated by, a breach of duty on the part of a hospital in violation of chapter 395,
it shall take any such action consistent with its disciplinary authority as may be
appropriate.
(7) Any claim which the association determines to be compensable may be accepted
for compensation, provided that the acceptance is approved by the administrative
law judge to whom the claim for compensation is assigned.

766.309. Determination of claims; presumption; findings of administrative
law judge binding on participants
(1) The administrative law judge shall make the following determinations based upon
all available evidence:
(a) Whether the injury claimed is a birth-related neurological injury. If the claimant
has demonstrated, to the satisfaction of the administrative law judge, that the infant
has sustained a brain or spinal cord injury caused by oxygen deprivation or
mechanical injury and that the infant was thereby rendered permanently and
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substantially mentally and physically impaired, a rebuttable presumption shall arise
that the injury is a birth-related neurological injury as defined in s. 766.302(2).
(b) Whether obstetrical services were delivered by a participating physician in the
course of labor, delivery, or resuscitation in the immediate postdelivery period in a
hospital; or by a certified nurse midwife in a teaching hospital supervised by a
participating physician in the course of labor, delivery, or resuscitation in the
immediate postdelivery period in a hospital.
(c) How much compensation, if any, is awardable pursuant to s. 766.31.
(d) Whether, if raised by the claimant or other party, the factual determinations
regarding the notice requirements in s. 766.316 are satisfied. The administrative law
judge has the exclusive jurisdiction to make these factual determinations.
(2) If the administrative law judge determines that the injury alleged is not a birthrelated neurological injury or that obstetrical services were not delivered by a
participating physician at the birth, she or he shall enter an order and shall cause a
copy of such order to be sent immediately to the parties by registered or certified
mail.
(3) By becoming a participating physician, a physician shall be bound for all purposes
by the finding of the administrative law judge or any appeal therefrom with respect
to whether such injury is a birth-related neurological injury.
(4) If it is in the interest of judicial economy or if requested to by the claimant, the
administrative law judge may bifurcate the proceeding addressing compensability
and notice pursuant to s. 766.316 first, and addressing an award pursuant to s.
766.31, if any, in a separate proceeding. The administrative law judge may issue a
final order on compensability and notice which is subject to appeal under s. 766.311,
prior to issuance of an award pursuant to s. 766.31.
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766.31. Administrative law judge awards for birth-related neurological
injuries; notice of award
(1) Upon determining that an infant has sustained a birth-related neurological injury
and that obstetrical services were delivered by a participating physician at the birth,
the administrative law judge shall make an award providing compensation for the
following items relative to such injury:
(a) Actual expenses for medically necessary and reasonable medical and hospital,
habilitative and training, family residential or custodial care, professional residential,
and custodial care and service, for medically necessary drugs, special equipment,
and facilities, and for related travel. However, such expenses shall not include:
1. Expenses for items or services that the infant has received, or is entitled to
receive, under the laws of any state or the Federal Government, except to the extent
such exclusion may be prohibited by federal law.
2. Expenses for items or services that the infant has received, or is contractually
entitled to receive, from any prepaid health plan, health maintenance organization,
or other private insuring entity.
3. Expenses for which the infant has received reimbursement, or for which the infant
is entitled to receive reimbursement, under the laws of any state or the Federal
Government, except to the extent such exclusion may be prohibited by federal law.
4. Expenses for which the infant has received reimbursement, or for which the infant
is contractually entitled to receive reimbursement, pursuant to the provisions of any
health or sickness insurance policy or other private insurance program.
Expenses included under this paragraph shall be limited to reasonable charges
prevailing in the same community for similar treatment of injured persons when such
treatment is paid for by the injured person.
(b)1. Periodic payments of an award to the parents or legal guardians of the infant
found to have sustained a birth-related neurological injury, which award shall not
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exceed $100,000. However, at the discretion of the administrative law judge, such
award may be made in a lump sum.
2. Death benefit for the infant in an amount of $10,000.
(c) Reasonable expenses incurred in connection with the filing of a claim under ss.
766.301-766.316, including reasonable attorney's fees, which shall be subject to the
approval and award of the administrative law judge. In determining an award for
attorney's fees, the administrative law judge shall consider the following factors:
1. The time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal services properly.
2. The fee customarily charged in the locality for similar legal services.
3. The time limitations imposed by the claimant or the circumstances.
4. The nature and length of the professional relationship with the claimant.
5. The experience, reputation, and ability of the lawyer or lawyers performing
services.
6. The contingency or certainty of a fee.
Should there be a final determination of compensability, and the claimants accept an
award under this section, the claimants shall not be liable for any expenses,
including attorney's fees, incurred in connection with the filing of a claim under ss.
766.301-766.316 other than those expenses awarded under this section.
(2) The award shall require the immediate payment of expenses previously incurred
and shall require that future expenses be paid as incurred.
(3) A copy of the award shall be sent immediately by registered or certified mail to
each person served with a copy of the petition under s. 766.305(2).
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766.311. Conclusiveness of determination or award; appeal
(1) A determination of the administrative law judge as to qualification of the claim
for purposes of compensability under s. 766.309 or an award by the administrative
law judge pursuant to s. 766.31 shall be conclusive and binding as to all questions of
fact. Review of an order of an administrative law judge shall be by appeal to the
District Court of Appeal. Appeals shall be filed in accordance with rules of procedure
prescribed by the Supreme Court for review of such orders.
(2) In case of an appeal from an award of the administrative law judge, the appeal
shall operate as a suspension of the award, and the association shall not be required
to make payment of the award involved in the appeal until the questions at issue
therein shall have been fully determined.

766.316. Notice to obstetrical patients of participation in the plan
Each hospital with a participating physician on its staff and each participating
physician, other than residents, assistant residents, and interns deemed to be
participating physicians under s. 766.314(4)(c), under the Florida Birth-Related
Neurological Injury Compensation Plan shall provide notice to the obstetrical patients
as to the limited no-fault alternative for birth-related neurological injuries. Such
notice shall be provided on forms furnished by the association and shall include a
clear and concise explanation of a patient's rights and limitations under the plan. The
hospital or the participating physician may elect to have the patient sign a form
acknowledging receipt of the notice form. Signature of the patient acknowledging
receipt of the notice form raises a rebuttable presumption that the notice
requirements of this section have been met. Notice need not be given to a patient
when the patient has an emergency medical condition as defined in s. 395.002(8)(b)
or when notice is not practicable.
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